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RECORDEVIDENCE THAT SATISFIES USTAII ON CONTESTED POINTS

This white papersummarizesthe recordevidencethat satisfiesthe standardsof USTAII
on two contestedpointsrelatingto enterpriseloopsanddedicatedtransport. It demonstratesthat
theCommissionshould: (1) rejectILEC claimsthatthepresenceofoneor two fiber providersin
a building eliminates loop impairment and find that the presenceof at leasttwo wholesale
providerswith full building accessis necessaryto eliminatesuchimpairment,and (2) dismiss
any separateclaimsbasedon thepurportedavailabilityof cable-basedservice.

I. THE EXISTENCE OF ONE OR TWO FIBER BASED PROVIDERS IN A
BUILDING DOES NOT ELIMINATE LOOP IMPAIRMENT AND THE
COMMISSION SHOULD REQUIRE THE PRESENCE OF AT LEAST TWO
WHOLESALE PROVIDERS WITH FULL BUILDING ACCESS BEFORE ANY
DE-LISTING.

AT&T hasdemonstratedthatcompetitivecarriersare impairedin providing loops below
3 DS3sof capacityand that this impairmentcannotbe eliminatedunlessthereare,at the very
least,two certifiedwholesaleprovidersof servicethat haveaccessto theentirebuilding. ILECs
havecounteredthatthepresenceofone CLEC with fiber to a building is sufficient to satisfythe
Act. This contentionis baselessandignoresthat recordevidenceandthe standardsof USTAIi
TheILECs’ claims ultimately reduceto a contentionthat a duopolyis sufficient to satisfy the
goalsof the Act, which is a claim that is foreclosedby the SupremeCourt and Commission
precedents.

1. First, thefact that oneCLEC hasconstructedfiber to a buildingcanestablishonly that
one CLEC hassufficientdemandin thebuilding to coverthehugefixed costsof extendingfiber
to that building. Another CLEC cannoteconomicallyextendfiber to the building unlessit has
committedcapacityabovethe2 DS3 thresholdandotherCLECsarethusclearly impairedunder
the standardsof USTA II. As the record evidenceshows, the determinationof economic
impairmentis carrier-andcapacity-specific. “Eachbusinesscasemustbebasedon thespecific,
committedrevenuesmadeby the individual customerundereachindividual contractproposal,”
not on other factors,suchas the mereexistenceof othercompetitors.’ This is especiallytrue

‘AT&T, D’Apolito-StanleyDec. ¶ 11; seealso AT&T, Fea-GiovannucciDec. ¶ 32 (“For any
given carrier, whetherdeploymentis economicdependsentirely on how much traffic that
specUIccarrierhason thepoint-to-pointroutein question,howclosetogetherthetwo pointsare
(i.e., howmuchnewoutsideplantis required)andwhatalternativesexistto constructionon that
route. The fact that anothercarrierhasbuilt a facility to a given LSO or to a given customer
location has nothing whatsoeverto do with whether AT&T can economically build a
transmissionfacility betweenthe sametwo points”); AT&T at 39 (“While one competitormay
find it economicallyfeasibleto constructa lateral from its metro fiber to a particularlocation—

becauseof its uniquecircumstanceswith regardto committedtraffic anda shortdistanceofthe
customerlocation from its fiber network — that doesnot meanthat any other carrier whose
nearestpre-designedaccesspointsis fartherawaycoulddeployloops to that samelocationat the
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whensuchothercompetitorshavedeployedan OCnfacility while the specific carrieronly has
commitmentsto provideDS1sor afewDS3sofcapacity.

TheILECs also suggestthattheexistenceofoneCLEC (ortwo CLECs)with fiber in the
building establishesthatthis fiber will beusedto provideserviceat wholesaleto any CLEC who
wantsto serveothercustomersin thatbuilding. Thatis wrong for two reasons.CLECscanonly
providewholesaleservicecomparableto the ILEC wheretheyhavethe right to accessanentire
building, andtherecordestablishesthatCLECs’ rightsaretypically limited to particularfloors in
a building.2 For this reason,eventhosefew CLECsthatpurportto bewholesalersendup being
unableto provideserviceandcancelordersfor wholesaleloopsapproximatelyhalf thetime.3 In
addition,a purchasingcarriermustbe ableto gainaccessto the competitiveloop at its pointof
termination,which is also rarewithout havingto build a link to the wholesaleror to establisha
collocationandcross-connectsin anILEC office.4 Establishingsuchcross-connectsis extremely
expensive and the ILEC application process is so time-consumingthat carriers cannot
realisticallyrely on uponit.5

Further, even where CLECs have fiber in a building and accessrights to the entire
building, thereare substantialeconomicbarriersto the provision of wholesaleservices. For

(...continued)
samecapacitylevel”).
2 See,e.g.,AT&T, Fea-GiovannucciDec. ¶ 44.

~Id. ¶ 80 n.24 (“whatappearsto behappeningis thata CLECwill indicatethat abuilding is “on-
net” whenin factit hasonly a fiber-to-the-floorarrangement.Thus, whentheCLEC acceptsthe
order, it doesnot actually havefacilities in placeto servethat customer. After acceptingthe
order,theCLEC will attemptto extendits facilities beyondthe fiber-to-the-floorarrangementto
servethe AT&T customer,but approximatelyhalfof the time suchan extensionprovesto be
infeasible,andtheCLEC thenturnsaroundandcancelsAT&T’s order”).

“See 11/10/04AT&T Ex Parteat 3 (“AT&T doesnot wholesaleUNE-like facilities that enable
anothercarrier to accessa customerloop at an AT&T network location — asrequiredby the
definition of a ‘loop.’ A loop is a functionality that only provides connectionsbetweena
customerpremiseand an ILEC serving office, and is not an entire end-to-endservice. .

Virtually all AT&T private line servicessold to competitivecarriersrequirethe useof leased
ILECfacilities andthusdo notmeettherequirementthata wholesalermustprovideserviceover
its own network facilities . . . .“); 11/8/04 ALTS Ex Parteat 2, 6 (competitivewholesalers
typically useUNEs as an integral part of their wholesaleoffers). The only exceptionsare
carriersthat requiresomuchcapacitythat theyarewilling to pay for a CLEC to constructanew
dedicatedentrancefacility betweenthe CLEC networklocation to the other carrier’s location.
This is not “wholesaling” of DS1 or DS3 loop capacityat all, andit certainly is not a “widely
available” offer, asis requiredfor wholesaling. 11/10/04AT&T Ex Parteat 3; TriennialReview
Order ¶ 414,

~ AT&T, Fea-GiovannucciDec. ¶ 22 (“Furthermore, the theoretical ability to deliver such
wholesale service is reliant on cage-to-cagecross-connectsin ILEC central offices and
operationalsupporton thepartof the incumbentwhich arepresentlyunproved”);Id. ¶ 17 n.5.
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someCLECs, wholesalingis flatly impossiblebecauseof theirnetwork configurations.6 And
evenfor thoseCLECsfor whom wholesalingis theoreticallypossible,theprovisionof wholesale
servicesrequires that the CLEC enter a different line of business,incur additional fixed
investmentsin multiplexing equipmentand OSS systems,and invest in marketing,customer
support, and product development.7 Few CLECs could rationally make these additional
investmentsbecausethe “lock-in” provisionsoftheILECs’ specialaccesstariffs haveforeclosed
mostofthe available“market.”8 Thesearethereasonsthattherecordshowsthat themarketfor
competitivewholesalingis virtually nonexistent.9

In short, theCommissioncannotassumethatwholesaleservicewill bemadeavailablein
buildingshavingone,two, or evengreaternumbersof fiber-basedserviceproviders.

2. TheILECs also arguethatthe goalsoftheAct aremetif thereis oneCLECwith fiber
to the building andthat CLEC is offering serviceat wholesaleto all customersin the building.
But this is a claim that the Act’s pro-competitiveobjectivesare met by the existenceof
duopolies. This is baseless. Both the Commissionand the courtshave repeatedlyheld that
duopoly is not a sufficient basis to ensureeffectivecompetition,and that a larger numberof
competitorsis necessaryto demonstratethat amarketis evenminimally “competitive.”

TheSupremeCourthassquarelyrejectedanyclaim thattheCommissionis requiredto be
satisfiedwith the existenceof a duopoly. In VerizonTel. Cos.v. FCC, 535 U.S. 467, 510 n. 27
(2002),theSupremeCourtstatedthattheCommissionis authorizedto adoptrulesthat will allow
entry not only by largercompetitivecarrierslike AT&T and MCI, but also by “hundredsof
smaller entrants.” There is nothing in USTA I or USTA II that is remotely to the contrary,
particularly where, as here,the issueis whethercompetitivecarriersare to receiveaccessto

6 Loop-TransportCoalition at 108 (“Mr. Duke [of KMC] testifies that it is operationally

impossiblefor KMC to providewholesaleioopservicesto othercompetitiveLECs. . . . KMC’s
loopsconnectdirectly to theKMC backbone,andnot to incumbentLEC centraloffices,asmost
retail carriers would require. . . . [E]ven for a CLEC that is as facilities-focusedas KIVIC,
economicandoperationalconsiderationsmakeself-provisioning— andwholesaling— loops [not
viable]”).

~See,e.g., Loop-TransportCoalition,Duke(KMC) Dec. ¶IJ 21-25 (KMC did notplanto provide
wholesaleloop serviceswhenit constructedits network,andasa result,theKMC networkis not
sizedandconfiguredto do so. KMC hasalsonot deployedthebackoffice systemsthatwould be
requiredfor suchawholesalebusinessmode);seealso AT&T, Fea-GiovannucciDec.¶ 22.
8 See,e.g., AT&T, Fea-GiovannucciDec. ¶~J50-54; AT&T 11/12/04Ex Parte“Bell OPPTariffs

Both ImpedeFacilities-BasedCompetitionand Increasethe Risk of Providing Local andLong
DistanceServices>”.

~XO, TiradoDec. ¶ 21 (CLECsoffer wholesaleloops to lessthan5%ofthe buildingsXO seeks
to serve);Loop-TransportCoalitionat 106 (“Wholesaleioop alternativesarealmostnon-existent.
The only exception in ATI’s service area is in the city of Takoma, Washington,where a
competitivefiber provider offers DS 1 accessto a limited numberof buildings that areon its
network.”).
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existing ILEC loop and transport facilities. And the Supreme Court’s and Commission
precedentsestablishthat duopoliespresumptivelyviolateantitruststandardsandcannotmeetthe
objects of an Act that is designedto foster competition in ways that go beyond antitrust
requirements.See Verizon Commun.Inc. v. Law Officesof Curtis V. Trinko, 124 5. Ct. 872,
880-82(2004).

In the Echostar-DirecTVMerger Order, the Commissionheld that “existing antitrust
doctrine suggeststhat a mergerto duopoly . . . facesa strongpresumptionof illegality.”0

Duopolies“inevitably resultin less innovationand fewerbenefitsto consumers”which “is the
antithesisofwhatthepublic interestdemands.”Duopoly “competition” is problematicnotjust
becausethe firm with the larger market sharemay exercisemarket power,but becauseboth
participantsare likely to have the incentive and ability to maintainprices abovecompetitive
levelsratherthanto competeruthlesslywith eachother,asthey would needto do in a market
with multiple firms.’2

Commissionprecedentis fully consistentwith decisionsthat robust competition is
unlikely to occurin theabsenceof at leastfourcompetitorsto an incumbent In theAT&TNon-
dominanceOrder, the CommissiondeclaredAT&T non-dominantonly upon an undisputed
showingthat “MCI and Sprintalonecanabsorbovernightasmuchasfifteen percentofAT&T’s
total 1993 switched capacityat no incrementalcapacitycost,” andthat “within 90 days,MCI,
Sprint, and LDDS/WilTel, using their existing equipment,could absorbalmost one-thirdof
AT&T’s total switchedcapacity.”3 The Commissionfurther noted that someresellershad
grown “to becomeregional or evennationalfacilities-basedcompetitors(suchas ALC/Allnet
and WorldCom, formerly LDDS/WilTel).”4 Moreover, in the Media Ownership Order, the
Commissionheld that “both economictheoryand empirical studies” indicatethat “five or more
relatively equally sized firms” are necessaryto achieve a “level of market performance
comparableto afragmented,structurallycompetitivemarket.”5

The courtsagree. “Where rivals arefew, firms will beableto coordinatetheirbehavior,
either by overt collusion or implicit understanding.”6 As the SupremeCourt hasexplained,

‘° 17 FCCRcd.20559,¶ 103 (2002)(emphasisadded).

“Id. (separatestatementof ChairmanPowell).
12 Departmentof Justice,HorizontalMergerGuidelines§ 2.

13 11 FCCRed.3271, ¶ 59(1995).

“ Id. ¶ 61; seealso AT&T Reply at 36-37. Ironically, the Bell companiesarguedthat AT&T
should not be declarednondominant,in part because, in their view, MCI and Sprint were the
only other facilities-basedcarriers“worth seriousconsideration,”and that thesetwo national
facilities-basedcompetitors,notwithstandingtheir substantialexcesscapacity,were insufficient
to guaranteecompetitionin the long distancemarket. Id. ¶ 52.

‘~18 FCCRed. 13620,¶ 289 & n.612(2003)(emphasisadded;citing economicliterature).
16 FTC v. PPG Indus. Inc., 798 F.2d 1500, 1503 (D.C. Cir. 1986). Seealso FTC v. University

Health,Inc., 938 F.2d 1206, 1218n.24 (
11

th Cir. 1991)(“Significantmarketconcentrationmakes

(continued...)
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“firms in a concentratedmarket”can“in effectsharemonopolypower. . . by recognizingtheir
shared economic interests and their interdependencewith respect to price and output
decisions.”7

For thesereasons,theremust be a minimumof two fiber-basedprovidersin a building
beforetheCommissioncanevenconsiderremovingUNE accessto loops to servethat building —

and eventwo providerscannoteliminate impairmentunlessthey are both offering serviceat
wholesaleto all customersin thebuilding. Correlatively,any “trigger” thateliminatesUNEs for
loops or transportbasedon the existenceof wholesalealternativesmustrecognizethat multiple
wholesalersare requiredto ameliorateimpairment. If there is only one wholesaler,thenthe
“market” is simply a duopoly, with all of the competitiveimpedimentsidentified above. For
preciselythesereasons,the Commissionpreviouslyand expresslyfoundthat the presenceof at
leasttwo wholesalersis necessaryto overcomethe “umbrellapricing” that occurswhenonly one
wholesalercompeteswith the ILEC.’8 And in order to avoid argumentsabout whethera
competitoris (or is not) a wholesaler,anywholesalingtriggermustlikewise be basedon CLEC
self-certification.‘~

II. CABLE-BASEDSERVICETO ENTERPRISECUSTOMERS IS DEMINIMIS.

The evidenceshowsthat cable competitionfor enterpriseservicesis de minimis. First,
cable facilities generallydo not reachenterprisebusinesses.0 Cablenetworksaredesignedto

(...continued)
it easierfor firms in themarketto collude,expresslyor tacitly.”); UnitedStatesv. Ivaco, Inc. 704
F. Supp. 1409, 1428 n.18 (W.D. Mich. 1989) (“with only two firms in the market,the firms
would beableto policecheating,ornon-collusivepricingby theircompetitor”).

17 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 227 (1993)
(emphasisadded). Seealso FTC v. Heinz,246 F.3d 708, 725 (D.C. Cir. 2001)(“The creationof
a durableduopoly affordsboth the opportunityand incentive for both firms to coordinateto
increaseprices.”);PPGIndus., 628 F. Supp. at 885 n.9 (“The relative lackof competitorseases
coordinationof actions,explicitly or implicitly, amongthe remainingfew to approximatethe
performanceof amonopolist”).
18 Triennial Review Order ¶ 413 & n.1275 (citing Carlton & Perloff, Modern Industrial

Organization at 111 (3d ed.)) (“We choose two competitive wholesaleproviders as the
appropriatetrigger becauseit ensuresthe suitability of ‘multiple, competitivesupply’ and will
provide an incentive for new transport facilities deployment while allowing competitive
pressuresfrom the wholesalersto control pricing and terms. . . [W]e find that two wholesale
providers, in addition to the incumbentLEC, shouldprovide competitivepressureson pricing
andtermsand avoid“umbrellapricing” while providing incentivesto deploy. . . . We find that
the risk of umbrellapricing is high whenonly one wholesalecompetitorentersthe market in
competitionwith the incumbentLEC, but is substantiallyreducedwhentwo ormorecompetitors
providewholesaletransportin competitionwith themarketleader,the incumbentLEC.”).

‘~AT&T at 64.
20 SeeYankeeGroup,Cable and DSLBattlefor BroadbandDominance(February 2004), at 4-5

(continued...)

5



reachresidentialend-users,not businesslocations. With few exceptions,cable infrastructures
generallydo not “pass” businesslocationsand thus cannotreadily serve the vast majority of
officebuildingsandotherbusinesssites.2’

Second,cablefacilitiesgenerallyarenot capableof supportingenterpriseservices.Cable
networksdo not havethe samedegreeof back-upelectricalpowerastypical wireline networks,
and the “sharedplatform” natureof cablemodemserviceraisesdatasecurityandtransmission
performanceissuesthat areparticularlyimportantto businesscustomers,who routinely transmit
highly sensitiveor mission-criticalfinancial and commercialdata.22 Cable rarely containsthe
necessary capacity to serve large numbers of business customers with the required
telecommunicationsand internet servicesat DS-1 and higher speeds,sincethe desipof the
networkcommonlysupportsonly infrequenthigh-speedburststo andfrom subscribers.~

Third, largelybecauseof the limitations identified above,cablecompaniesdo not — and
generallycannot— offer wholesaleaccessto CLECs.24

Fourth, the evidence shows that “[r]esidential and small businesssubscribers,not
surprisingl~,i,accountfor over 96 percentof the reportedhigh-speedlines deliveredover cable
systems.”2 Cableprovidersreportedsupplyingfewerthan16,000coaxial cableconnectionsto
mediumandlargebusinessesnationwideat thetime the Commissionreachedits conclusionsin
the Triennial ReviewOrder, and report less than 30,000suchconnectionstoday.26 Given that

(...continued)
(“We projectedcablemodemwould surpassDSL in this [the small business]segmentby year-
end 2003. However, cable modem penetrationdroppedprecipitously in the small business
market,or businesseswith between20 and 99 people. Cableoperatorsalso achievedlimited
successin theremoteoffice market,reachingonly 4.2 percentofthe marketin 2003”) (emphasis
added). As the Yankee Group now recognizes,“DSL operators dominate the U.S. [small
business]broadbandandenterpriseremote-officebroadbandmarket.” Id. at 4 (emphasisadded).
The YankeeGroup further acknowledgesthat its earlierpredictionsfailed to accountfor the
reluctanceofbusinessto purchasecablemodemservicesbecausetheyareviewedaslesssecure
andbecausecabledoesnotoffer “symmetrical”services.Id. at 5.
21 AT&T, SelwynDec.¶ 113.
221d ¶IJ 114-15.

23 SeeLoop-TransportCoalition,WiggerDec. ¶ 30-32,TiradoDec. ¶ 32.

24 Seeid, Wigger Dec. ¶ 30, Tirado Dec. ¶ 30 (no cable televisioncompanyhaseverofferedto

provideDS-1 level loops); id., Wigger Dec. ¶ 31, KundeDec. ¶ 18, Tirado Dec. ¶ 31 (thereare
substantialgeographicdifferencesbetweenthe build-out plans of most cable companiesand
competitors’ specific needs,and cable networks generallydo not reachcompetitivecarriers’
customers).
25 ThirdSection706Report, 17 FCCRcd 2844,¶ 45 (2002).

26 AT&T, Selwyn Dec. ¶ 115 (citing Triennial ReviewOrder ¶ 41; Industry Analysis and
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thereare roughly threemillion commercialbuildings in the United States,cableconnections
representlessthanonepercentofpotentiallyaddressablebusinesslocations.

Finally, asCbeyondexplainsin arecentexparte,cablecompanies’hybrid fiber coaxial
servicesclearly do not competewith high capacity(DS1 andDS3) fiber services.For example,
thetechnicallimitations on suchservices,including thefact that cableis anasymmetricservice
that significantly limits the amountof datathat may be sent from a customerlocation,are so
severethatonly small businesseswith themostunsophisticatedneedscould usesuchservices.27

Moreover, Cbeyondhasportedvery few numbersto or from thesecable “competitors.”28 In
addition, the hybrid cableserviceis pricedfar below Cbeyond’s“5-line DS1 ‘basepackage,’
orderedby 88%ofits customers,”whichsimply confirmsthatthe cableserviceis notevenin the
sameproductmarketwith highcapacityDS1 service.29

(...continued)
TechnologyDivision, Wireline CompetitionBureau,High SpeedServicesfor InternetAccess:
Statusas ofJune30, 2002, (2002)). As Dr. Selwyn notes, the most recentCommissionstaff
report revealsthatfor theperiodendedDecember31, 2003, five million high speed coaxial cable
connections serving new residence andsmall business cable customers were added, but that only
approximately 3,400 new coaxial cable connectionswere added that served large business
subscribers,with the total numberof connectionsto high speedcable connectionsto large
business users still less than 30,000 in total. Seeid. (citing Industry Analysis andTechnology
Division, Wireline CompetitionBureau,High SpeedServicesfor InternetAccess.~Statusas of
December31, 2003 (2004); Industry Analysis and Technology Division, Wireline Competition
Bureau,High SpeedServicesfor InternetAccess:StatusasofDecember31, 2002 (2003)).
27 11/19/04 Cbeyond Ex Parte at 3-4.
28Id at4.
29Id at4-5.

7


